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Charter claim allowed against TV stations for refusal to broadcast
GARY OAKES VICTORIA

B.C.'s top court has overturned
the dismissal of a suit against
Global Television for refusing to
broadcast messages critical of
commercial advertising because
the chambers judge was wrong in
holding he was bound by apre­
vious ruling on the same issue,

The appellate court also set
aside the refusal to add the
CBC as aparty to the matter on
the ground there was no reason­
able claim,

Justice Ian Donald found that
"there is areasonable claim, but

that does not end the matter, There
remain unresolved questions
which affect the motion to add,"
and they will have to be decided in
the Supreme Court ofB.C,

Mark Underhill, counsel for
Adbusters Media Foundation, the
plaintiff/appellant in thp matter,
told The Lawyers Weekly that "this
case, now that it's proceeding to
trial, will be one of the first in
Canada to consider the scope and
extent of freedom of expression
on the airwaves,

"The importance of this case is
not so much in Adbusters estab­
lishing its riiht to convey its mes­
sage to the Canadian public, but

rather in establishing he right of
the public to hear that message,"
Underhill added,

He is with Vancouver's Under­
hill, Faulkner,
Boies Parker.

Adbusters
organizes events
such as "Buy
Nothing Day"
and "TV Turn­
off Week." It
"suggests sus­
tainable and

conscientious alternatives to con­
sumerism," and it publishes a
magazine "dedicated to ques­
tioning the role of media, adver-

tising, and consumption."
Justice Donald noted that the

statement of claim was struck out
under R. 19(24) of the Rules of
Court and the action was dis­
missed against Global "on the
finding that it was plain and
obvious that the action could not
succeed.... "

He stated that in Adbusters
Media Foundation v. Canadian
Broadcasting Corp, (1995), 13
B.C.L.R, (3d) 265 (S,C.),
(Adbusters No, 1), the trial judge
concluded "that the CBC had
breached a contract with the
appellant but awarded no damages
as none were claimed. He dis-

missed the appellant's claim under
the Charter on the ground that the
CBC was not under the control of
the Federal Government and
therefore the refusal to run certain
ads was not government action
subject to the Charter."

In this case, Adbusters "argued
that Global and the CBC, ifadded
as adefendant, were subject to the
Charter because they implement
government broadcasting policy;
and, with perhaps somewhat less
clarity, ... that Global attracted
Charter scrutiny because it con­
trolled expression on the airwaves,
which is a public space," the
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appellate judge explained,
He said the point about the

implementation of government
policy was supported in Eldridge
v. British Columbia (Attorney Gen­
eral), [1997] 3 S,C.R. 624, 151
D.L.R. (4th) 577, which Adbusters
contended was aruling that "repre­
sented an evolution of the law
beyond the control test enunciated
in McKinney [v, University of
Guelph, [1990] 3S.C.R. 229, 76
D,L.R. (4th) 545)] and the other
cases upon which the decision in
Adbllsters No, 1was based, The
appellant argued that Eldridge for­
mulated asecond. test, implemen­
tation of government policy, under
which the Charter may be held to
apply to aprivate entity.

"The judge, however, accepted
Global's argument that Eldridge
did not add anything to McKinney,
and, since Holmes J. followed
McKinney in deciding Adbusters
No.1, the decision governed the
outcome of[this] case,"

But Justice Donald believes the
chambers judge"embarked upon a
close analysis of the effect of
Eldridge on the law relating to the
Charter, more appropriate at a
later stage in the action. Whether
Eldridge represents an evolution
of the law or asimple restatement
is aquestion upon which reason­
able persons might differ and
should not be decided on a R.
19(24) application...,

"One of the dangers in taking a
less than strict approach to the
plain and obvious test under R.
19(24) is that the merits of the
case will be decided before the
case has matured and all the points
of argument have surfaced....

"In surnmary on the R. 19(24)
ruling, it is my opinion that the
judge erred in treating the imple­
mentation of government policy
theory as having been settled by
Adbllsters No.1, and in consid­
ering himself bound by that deci­
sion. I think it is arguable that the
theory is separate and distinct

from the government control
theory. As such, it deserves further
consideration in the course of this
action, and it cannot be said to be
plain and obvious that when the
theory is applied to the facts
asserted in the pleadings the
action is bound to fail."

His' Court of Appeal col­
leagues, Justices Peter Lowry and
Kathryn Neilson, concurred in his
reasons.

Gregg Rafter of Vancouver's
Boughton Law Corp. acted for the
CBC while C.L. Lonsdale and
M.A. Feder of McCarthy Tetrault
LLP represented Global. I

Reasons: Adbusters Media
Foundation v. Canadian Broadcasting
Corporation, [2009] B.C.J. No, 658.


