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B.C. franchise legislation remains ‘missing

During the last federal census
in 2006, B.C. recorded a popula-
tion of 4.113 million and PE.I.
recorded a population of 136,000
(and one very big bridge from the
Island to 1he mainiand). Yet
P.E.1., with an entire population
the size of Nanaimo (and probably
Just as many franchises), has fran-
chise legislation, while B.C.
remains one of the Canadian juris-
dictions that does not.

For those of us who practise
franchise law in Canada, legislation
regulating the franchise industry
isn’t particularly new. That bastion
of free market capitalism, the U.S.,
has had franchising legislation
since the early 1970s,

Our U.S. colleagues are very
familiar with the intricacies of
preparing franchise-offering circu-
lars and disclosure documents for
the 16 U.S. states with state-spe-
cific franchise laws (such as Cali-
fornia) where franchises must be
registered and the thirty-four “non-
registration” states where disclo-
sure must be made pursuant to the
Federal Trade Commission rule on
franchising.

Alberta adopted the California
model in 1972, and it was a regis-
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tration jurisdiction uniil 1995,
requiring franchisors to file a
prospectus with the Alberta Securi-
ties Commission, the agency that
was charged with approving (and
rejecting) franchises in that
province.

Alberta changed its franchise
regulatory regime in 1995 to that of
a disclosure-only regime, and

| il I
reet, dOWANIENIIGE

Omtario followed suit in 2000 with
the Arthur Wishart Act (Franchise
Disclosure) 2000, a statute which
was sirnilar, though not identical, to
Alberta’s Franchises Acr,

In 2045, the Uniform Law Con-
ference of Canada adopted the Uni-
Jorm Franchises Act, which was
intended to be a model franchise
law for all Canadian provinces and
territories. Based largely on the Uni-
form Law Conference’s model law,
PE.I. enacted its Franchises Act in
2003, the most important provisions
of which fully came into force in
200r7. New Brunswick's Franchises
Act, also largely based on the Unj-
Jorm Franchises Act, was passed by
the legislature of that province in
2007, but at the time of wiiting, reg-
ulations have not been approved.

There was an interesting period
afier the enactment of Ontario’s
Arthur Wishart Act when Ontario
franchisors would not give their
Omario disclosure document to
prospective franchisees in B.C and
the other non-disclosure provinces.
Certainly, there was no legal obliga-
tion to do so, but it led to a rather
uncomfortable “two-tiered” system
in Canada, where a prospective
franchisee in Nanaimo would not
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receive a copy of the disclosure
docurnent that his brother in North
Bay was happily provided with.

The prospective franchisee in
North Bay who got a disclosure
document was able to learn useful
information about the franchisor, its
management, litigation history and
other information that would allow
him to make an informed decision
about what was probably the larges:
investment of his life.

On the other hand, the Nanaimo
franchisee who didn’t receive a dis-
closure document was stuck with
the franchisor’s markeiing putfery
and little else. The practice seems to
have abated, and Ontario- and
Alberta-based franchisors normally
give their disclosure documents to
every potential franchisee in Canada
who meets their selection critena.
But they do this for marketing rea-
sons, rather than legal ones,

However, we still have a two-
tiered system in Canada, despite the
fact that we live in a country that
despises two-tiered anything. Fran-
chisees in Ontario, Alberta, PE.I.
{and soon New Brunswick) have
the benefit of the specific remedies
that are available under their
respective franchise laws if fran-

in action”

chisors breach the law by acting in
bad faith, failing to disclose all
material facis concerning the fran-
chise or failing to disclose a1 all.
Citizens of ihe other provinces
(including B.C.} do not. They only
have the commmon law.

Franchises fail for numerous
reasons. These include the expe-
rience, work ethic and business
acumen of the franchisee. Bui
sometimes they fail because the
franchisor is undercapitalized
and can’t afford 10 suppor1 the
franchisees — or the franchisor is
less than honesi and has misrep-
resented all sorts of material
facts aboul the investment that,

had the franchisee known about

them at the time the franchise
was entered, might have lead 10 a
different investment decision. By
the time the franchisee learns the
venture isn’t all it was cracked up
to be, the investment may be
unsalvageable and the fran-
chisee’s life savings are fost,
This is the main reason why
franchising is regulated
throughout the U.S. and other
countries, and why these laws
have been enacted in Alberta,
See Fronchises Page 10
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attesting that the general will was in force
and had 101 been revoked.

Kerzner Esrate (Re), [2008] O.J. No.
3262, Ont. S.C.J., Brown J., Ang. 26/08.
Digest No. 2822010 (Approx. 2 pp.)

EVIDENCE (CRIMINAL)

ADMISSIBILITY — The trial judge did
not err in admitting a confession obtained
as & result of an andercover sting opera-
tion.

Appesl from convictions for first-degree
murder. The evidence at trial included a con-
fession resulting from an undercover sting
operation, Al issue on appeal was the admis-
sibility of the vonfession. Appellani argued
that the confession was unrehiable because
the undercaver operation was designed to
use powertul psychological pressures on him
10 falsely confess. His argument amounted to
a claym tha confessions obtained in the con-
lex1 of an undercover operation were inad-
missible because such operations were unfair
10 an 2ccused and the prejudice to ihe
accused could not be overcome by any
warning or insiructions a frial judge might
give o the jury.

HELD: Appeal dismissed. The inal judge
made no errors in his rulings or in his
instructions to the jury. The judge did not err
in failing to edit appellant’s staiements for
the jury 10 exclude bad characier evidence.
The judge determined thai the prejudicial
evidence was relevant and probative, and all
of the evidence was admissible because the
probative value outweighed its prejudicial
effect. The judge did not err by refusing to
allow appellant to challenge the reliability of
the stdtéments by cross-examining the dirchi-
tects of the undercover operation or by intro-
ducing expert evidence on false confessions.
The judge warned the jury of the danger of
false confessions. with particular reference
10 confessions produced by an undercover
operation, stating that they were inheremily
unreliable. He instrucied the jury to consider
the details appellant gave about the murders,
including what he got right and what he got
wrong.

R. v. Bonisteel, [2008] B.C.J. No. 1705,
B.C.C.A,, per Levine J.A. (Lowry and
Bauman JLA. concnrring), Sept. 09/08.
Digest No. 2822-011 (Approx. 24 pp.)

IDENTIFICATION - The trial judge
erred i his charge to the jury regarding
the treatment of a witness’s evidence iden-
tifving accnsed.

Appeal from convictions for robbery and
using a firearm while committing an
indictable offence. The Crown alleged that
accused was one of five people involved in
the home invasion of a drug dealer. The
Crown alleged that accused was one of thres

in the victim’s home at the time of
bery. The trial judge gave the yury a
warning regarding the accomplice’s
and told the jury that they should
confirmation of his evidence befor
on it. The accomplice and three ot
already pleaded guilty to offences
roles in the robbery. On appeal,
argued that the judge erred in his ins
to the yury with respect to the evid
witness who was m the apartment d
robbery. At trial, the witness clais
accused’s mask had slipped off, an¢
sequently recognized accused as tt
when accused entered the courthous
before he testified. The trial was
time that the witness testified that t1
trator’s mask had slipped and tha
seen his face. He had made no me
this in his statement to the police.

HELD: Appeal allowed. The cor
were set aside and a new trial orde
irial yudge erred in his charge to
regarding their treatment of the witn
dence. The judge should have g
instruction that the witness’s in-doc
fication. standing alone, had virt
value. The judge should have iden
specific frailties of the witness’s id
tion of accused in the context of th
on eyewitness identification. The s
evidence should not have been left ¢
as capable of confirming the eviden
accomplice. The verdict would nc¢
sarily have been 1the same had the:
not been made.

R. v. Hassen, [2008] O.J. No. 34
C.A., per Rosenberg, Feldman a
ansz JJLA., Sept. 09/08. Digest N

012 (Approx. 4 pp.)

FAMILY LAW

COMMON LAW SPOUSES.
cant was entitied to a payment of
and arrears of support of $2,400 {
breakdown of her common law r
ship.

Application for spousal support z
ages. The parties had had a comr
relationship for four years. During
tionship. respondent had purchased
He held sole title and made all m
payments on the property. After the
ship ended, a temporary order we
place for respondent to pay spousal
He was in arrears on paying the sup
was unemployed. Applicant had
working in the telecommunications
and was working as a food server,
seeking that respondent pay the a1
support and that permanent spousal
be put in place. Applicant argued
had an interest in the property.

HELD: Application allowed in p
sons who were cohabiting were not




B.C. needs to regulate
its franchise industry
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Ontarto, PE.J. and New
Brunswick. Among other bene-
fits, franchise laws provide mean-
ingful remedies thai can be used
if the faw has been breached. And
arguably, iegal and accounting
compliance costs are high enough
10 weed out the marginal opera-
iors and fly-by-nighters.

These are all good reasons
why B.C. and the other
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remaining provinces should join :
with Alberta, Ontario, PE.I. and .
New Brunswick in regulaling

this industry. @

Vancouver franchise lawryer ¢
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