
major issues that the ministry is addressing, it
appears, from our suggestions.

The issues of "inequitable assessmenf of residential
lands is currently being reviewed by a consultant and
"Depreciation factors" have been referred to BC
Assessment for comment and review.

PUBLICITY FOR CPTA
One of the goals for the BC chapter is to become
a "visible" entity. Business in Vancouver, page 14,
June 10-16 issue wrote an article about our
"Industrial land" session with Ron Emerson and
Bob Laurie.

There are many tax initiatives being undertaken
by CPTA members. It would greatly enhance our
image if these members could promote CPTA
during that involvement.

MEMBER APPOINTMENTS
Our congratulations to:

Connie Fair, CEO BC Assessment
John Savage, BC Supreme Court

PROPERTY ASSESSMENT APPEAL BOARD
On May 1, the Board held its annual stakeholder
meeting in conjunction with the CLE seminar.

The Board and panels at the CLE explored a
number of issues, but in particular "adVOcacy" and

. "length of hearings."

Mr. Fraser, a Board member, suggested that the
weight placed upon the opinion of an appraiser
runs the risk of having the panel question the
appraiser's role as a true "expert" if they appear to
be advocating for a particular outcome. "The
Board recognizes the difficulty for both sides - but
because we are inquisitorial we are really only
interested in the best evidence." (The reason for
the dual function is usually economic-editor). Mr.
Beatty, past president of the Appraisal Institute
stated "the purpose is to get to the right answer."
It was mentioned that every appraiser is an
advocate because he is supporting his value. No
appraiser wanted to go back to his client and say
he lost. Notwithstanding that point as a
professional, his conduct should be professional,
unbiased and objective.

Discussion ensued regarding whether simultaneous
exchange of reports was the best approach or
should production be staggered. The conclusion was
that simultaneous eXchange was the most effective.

Suggestions were made regarding ways to cut
hearing length:

• More in-depth SIEA
• Arbitration following a failed mediation

• More written submissions

• Short reports
• Presentations to PAAB based upon the issue

only. (e.g. rental rate)

CADILLAC FAIRVIEW
CORPORATION LIMITED ET
AL V. AREA 09
(2008 PAABBC 20070015)
Submitted by W Graham AI/en,
Associate Counsel, Boughton Law Corporation,
Vancouver, Be

This was the long-awaited decision concerning
the assessment of the Four Seasons Hotel in
VancQuver for the years 1999/2005. It was
handed down by the Board on May 28, 2008,
more than seven months after the last day of the
hearing. Considering the complexity of all that
was involved, such a long period for deliberation
and decision-making was hardly surprising.

This hearing grappled with almost every aspect of
hotel valuation for assessment purposes. In fact,
had it not been for the benefit of the earlier
Fairmont decisions and the parties' ability, at a
Settlement Conference, to have agreed on the
NOI for all the appeal years, I would have said
"every". As it was, the hearing dragged on for
over a year and featured no less than seven
expert witnesses giving highly technical evidence
on complicated issues of valuation. The Board
had this to say about the process:

[11] ...a lengthy hearing of this nature is
an unsatisfactory way to resolve these
very difficult issues. We say this
because the disputes are over matters
that at the end of the day are incapable
of proof. Their resolution involves
consideration of complex appraisal
theory, consideration of difficult and
complicated financial, market and other
economic evidence, consideration of the
opinions of individuals with extensive
experience and expertise in the valuation of
hotels, who, despite their experience and
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expertise, cannot agree on the "righf'
answer and the exercise of appraisal
judgment. The fact is, there are no absolute
or "righf' answers to the questions raised in
an appeal of this nature....

All the participants with whom I spoke would have
agreed with this analysis, and it is encouraging to
observe recent attempts to develop new
processes for resolving complex valuation issues.
But, for now, the disquieting reality is that no such
issue dealt with in this decision was definitively
resolved and, hence, another (long) hearing
seems to await the next disputants. The Board did
express the hope that its decision could provide
some guidance to the appraisal community, but it
also recognized that it all comes down to the
evidence in each case.

I will briefly examine each of the issues, to see
what was resolved and where it leaves us:

(1) DETERMINATION OF CAPITALIZATION RATE
The Appellant's expert, Joel Rosen of Horwath
Horizon Consultants, put forward three different
methods for deriving a capitalization rate: the
Weighted Average Cost of Capital, the Build-up
Method and the Band of Investment Method. The
Board rejected these approaches as not having
used market derived inputs, thereby being more
akin to an investment perspective. But it also
noted:

[73] ...Given the paucity of good market
transactions, a capitalization rate
analysis using the methods employed by
Mr. Rosen with market inputs would
have been helpful ....

The Assessor's expert, Reuben Danakody,
presented twelve sales from which he had derived
his capitalization rate. The Board rejected six of
these sales as being inferior to the Four Seasons
Hotel with no market evidence to reconcile that
inferiority. And it rejected another four as failing to
qualify as market transactions. This left the
Westin Bayshore and Pan Pacific which, in the
Board's view, were "...comparable market sales
on which to base a market capitalization
rate" (para. 72). However, even these sales had
problems, as recognized by the Board:

• the sale of the Westin Bayshore included two
areas that could be developed with additional
density but no separate value was attributed
to this component; "...a deduction for this

excess land would drive the capitalization rate
up" (para. 71)

• the Pan Pacific Hotel had sold together with
the World Trade Centre office building with no
split between the values. The price for the
hotel component used by the Board was that
allocated on the assessment roll "...although
we are not sure of the price for the hotel
component" (para. 70)

So it would seem that the Appellant's methods ­
with "market derived inputs" - live for another day
and that finding hotel sales that pass muster will
be problematic.

(2) CONTRIBUTORY VALUE OF FF&E
The parties generally followed the Fairmont
formula of determining a "return of', being the
depreciated replacement cost new ("RCN") of the
ff&e, and a "return on", being the capitalized
return on the "return of'. But there was a
considerable difference in how they approached
the quantification.

For the Appellant, Steve Elias of Altus Helyar,
conducted a detailed inventory of all the ff&e in
the Hotel, costing this for 2006 and working
backwards for the appeal years with a CPI
adjustment. Mr. Danakody relied on three data
sources for his own calculation: the declared ff&e
costs for other hotels in Vancouver; the agreed
RCN for the ff&e at five Fairmont hotels; and HVS
Cost Surveys.

After a great deal of analysis, the Board rejected
the Assessor's three data sources and decided
that the Appellant had provided "... the best
evidence from which to estimate an RCN of
comparable FF&E" (para. 102). However, the
Board also wished to make it clear that it did not
really expect the successful approach herein to
be the way of the future:

[107] The costing of actual FF&E in
place is an arduous task and we do not
expect future Appellants necessarily to
have to undertake it.... Mr. Danakody's
methodology of canvassing new
comparable developments to find out
the cost of FF&E should be adequate as
long as there is sufficient information as
to what is included in the declared cost
of the FF&E and to properly compare
the quantity and quality of FF&E to the
hotel being assessed.
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The next issue was depreciation. Mr. Danakody
had taken the position that the ff&e at any point in
time would be at 50% of its economic life and this
reflected 50% depreciation. Dr. Stan Hamilton, for
the Appellant, demonstrated the incorrectness of
this assumption; for the very high quality of ff&e at
the Four Seasons, the level of physical
depreciation would likely be lower than the 50%
proposed by the Assessor. In contrast, Mr. Elias
had arrived at a 33% depreciation rate through his
observation of the entire inventory. The Board
noted that it was accordingly left with a decision of
either 50% or 33%, "neither of which is
particularly well supported, and a theory that
suggests the depreciation could have a wider
range outside those figures" (para. 111). It
concluded on 50%, albeit not that wholeheartedly:

[115] In light of the scarcity of evidence
before us on depreciation, we accept the
50% depreciation rate applied in the
Fairmont decision.

Finally, the Assessor advanced what it called a
"write-down" factor, purportedly to account for
economic obsolescence. The Board found that
there was. no evidence before it of such
obsolescence. Not one' of the three primary
methods of measuring economic obsolescence
set forth in the standard appraisal text had been
employed by the Assessor, and the apparently
new theory of the ''write-down'' factor was not
supported by case law, texts or even the
Assessor's own evidence. But the Board
concluded, again pointing to a different approach:

[124] ...We have found application of
the write-down factor to be
inappropriate. If it is true, however, that
the contributory value of FF&E will be a
consistent percentage of the going
concern value (and neither party has
proved that) it seems to us that it would
be a lot easier to simply deduct a
predetermined percentage from the
going concern value to account for the
contributory value of the FF&E rather
than using the complicated valuation
method before us.

(3) EQUITY
The Appellant had submitted an argument based
on equity but, given the conclusion it had already
reached on actual value, the Board decided
against it:

[136] ...The Board's conclusion of value
is, for the most part, low in comparison to
the assessed values per room of Qther
similar hotel properties in downtown
Vancouver. We find any further reduction
to the assessed value of the Four
Seasons for equity is unwarranted.

As indicated at the outset, this 53-page decision
covers a lot of ground. The issues, primarily
valuation ones, are complex and the Board had
its work cut out to achieve a coherent decision in
the constant face of conflicting professional
opinions and the lack of sufficient evidence in the
market. The reader is accordingly recommended
to read the enti're decision, rather than relying on
this - of necessity - short precis.

TAXATION POLICY
ADVOCATING FOR
FAIRNESS
Submitted by Paul Sullivan,

BCS Properly TaxCo Ltd., Vancouver, BC

Recent media coverage has brought to light the
extensive tax policy lobbying that has been
undertaken in the Vancouver and the surrounding
region on the behalf of the commercial property
taxpayer. . Paul Sullivan (Burgess, Cawley,
Sullivan. & Associates), Norm Stickelmann
(Terasen Gas) and Rob Fitzgerald (now with the
B.C. Wharf operators, formerly of the Vancouver
Port Authority) are all co-chairs of the VFTC
Technical Sub-Committee driving this issue to the
top of the pile. In the City of Vancouver, the
commercial property tax rate ratio hit a high of
6:1 against the residential tax rate.

In the City of Vancouver, commercial properties
only consume 24% of municipal services, yet pay
for 53%. At the same time, residential properties
make up over 90% of the assessment roll value,
with business decreasing to 9%, resulting in a'
massive subsidization of residential taxpayers.
Furthermore, there are inadequate mechanisms
in place to deal with the rapid conversion of
commercial class properties to higher density
residential development throughout our region.
Every new residential property creates an
additional subsidy to be paid by the commercial
class. Bottom line - the property tax collected on
each new residence pays for only HALF the city
services consumed.
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